
STATE OF NEW YORK

STATE TAX COMMISSION

:

Platteki l f  Uountlfn Ski Center, Inc.

for Redetermination of a Deficiency or for Refund
of Franchise Tax on Business Corporations under
Article 9-A of the Tax Law for the Fiscal years
End ing  May  3 i ,  L976 ,  May  31 ,  1977  and  May  31 ,  1978 .

Sworn to before me this
9th day of March, 1984.

State of New York )

County of Albany ) 
tt' '

David Parchuck, being duly sworn, deposes and says that he is an eurployee
of the State Tax Commission, that he is over 18 years-of age, and that oi t le
9th-day of_March-, -1981, he served the within notice of Decision by cert i f ied
mail upon Pl,atteki l l  Hountain Ski Center, Inc., the petit ioner in the within
proceedin€l by enclosing_a true copy thereof in a seiurely sealed postpaid
wrapper addressed as fol lows:

Plat.t .eki l l  Mountain Ski Center, Inc.
Roxbury, NY 12474

and by_{eposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and iustoav of t le United Statei-Postal
Service r.Iithin the State of New york.

That _deponent further says that the said addressee is the petitioner
herein and that the address slt forth on said r1'rapper is the lait known address
of the petit ioner.

AIT'IDAVIT OF UAIIING

o11 to a'
pursuant to Tax



STATE OF NEI,i YORK

STATE TAX CO}fI{ISSION

:
o f

Platteki l l  Mountain Ski Center, Inc.

for Redetermination of a Deficiency or for Refund
of Franchise Tax on Business Corporations under
Article 9-A of the Tax Law for the Fiscal Years
Ending May 31,  L976,  Uay 31,  L977 and May 31,
1978 .

AFFIDAVIT OT I{AII,ING

State of New York ]

County of Albany l 
ss':

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Joseph C. Capra, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Joseph C. Capra
Capra Business Consultants, Inc.
P .0 .  Box  C
l, l .  Oneonta, NY i386i

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of  March,  1984.

pursuant t ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 9,  1984

Plattekil l  Mountain Ski Center, fnc.
Roxbury, NY 12474

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Commission mly be instituted only under
Article 78 of the Civi l  Practice Law and Rules,-and must be commented in the
lupreme Court of the State of New York, Albany'County, within 4 months fron the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Buiiding /19, State Campus
A1bany, New York 12227
Phone # (51S) 457-207a

Very truly yours,

STATE TAX COMUISSION

cc : Petit ioner' s Representative
Joseph C. Capra
Capra Business Consultants, Inc.
P .0 .  Box  C
i{. Oneonta, W 1386i
Taxing Bureaut s Representative
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STATE OF'NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PIATTEKILL MoUNTAIN SKI CENTER, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 7974
through February 28, 1978.

DECISION

Peti t ioner,  Platteki l l  Mountain Ski Center,  Inc.,  Roxbury, New York 72474,

f i led a pet i t ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax law for the period December 1, 1974

through February 28, 1978 (Fi Ie No. 262tI) .

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the off ices of the State Tax Commission, State Off ice Canpus, Albany, New York,

on August 13, 1982 at 9:30 A.M. Pet i t ioner appeared by Capra Business Consultants,

Inc. (Joseph C. Capra).  The Audit  Divis ion appeared by PauI B. Coburn, Esq.

(Bar ry  M.  Bres le r ,  Esq.  ,  o f  counse l ) .

ISSIIES

I. hlhether the purchase of snowmaking equipment by petitioner ski center

was exempt from tax by vir tue of sect ion 1115(a)(12) of the Tax Law, as the

purchase of machinery or equipment for use directly and predominantly in the

product ion of tangible personal property for sale by manufactur ing or processing.

I I .  Whether the purchase of rescue toboggans by pet i t ioner ski  center was

exempt from tax by vir tue of sect ion 1115(a)(3) of the Tax Law, as the purchase

of medical  equipment or suppl ies.
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FINDINGS OF FACT

1. 0n December 4, 1978, the Audit  Divis ion issued to pet i t ioner,  Platteki l l

Mountain Ski Center, Inc., a Notice of Determinat.ion and Demand for Paynent of

Sales and Use Taxes Due, assessing addit ional sales and use taxes for the

period December 1, 1974 through February 28, L978 in the amount of $3,904.88,

plus penalty and interest,  scheduled as fol lows:

PERIOD ENDING TAX PENAITY INTEREST TOTAI

$1 ,111 .75
3.2r

42 .55
732 .18

3 .40
8 .52
1  . 91

669.44
1 ,325 .92

$3  , 904 .88

2/28/7s
8/3 t /7s

11/3Ql7s
2/28/76
s /31 /76
2/28 /77
8/37 /77

r7/  30 /  77
2/2Bl7B

$277  . 93
.80

10 .63
183 .04

.85
2. r3
I  . 50

107 .11
172.36

ffi6:35

$494.28
7 .23

15 .08
237.66

1  . 00
1 .74
1 .14

76 .7L
172.77

$94mr

$  1  ,883 .  96
5 .24

68.26
1  ,  152 .88

5 .25
L2 .39
10  .55

853.26
1 ,610 .  45

$5 ,602 .24

0f the var ious adjustments made to pet i t ioner 's sales and use tax returns by

the Audit Division, only two of such adjustments remain in dispute and are at

issue in the within proceeding: use tax assessed upon pet i t ioner 's purchases

of snowmaking equipment at a total  cost of  $901587.36 and upon pet i t ioner 's

purchase of two rescue toboggans at a cost of  $900.00.

Pet i t ionerrs president,  Gary Hinkley, had executed a consent extending

the period of l imitat ion for assessnent of sales and use taxes for the period

June 1 '  7974 through February 28, 1978, to and including December 20, 1978.

2. Pet i t ioner olens and operates a ski  s lope, and sel ls season and day

passes which ent i t le the holder to use the slope, including al l  l i f ts.

3.  During the ski ing season, pet i t ioner operates i ts snow machines

virtually every day on a 24-hour schedule, first to build the base and thereafter

to repair  the surface. Pet i t ioner col lects water in ponds at the foot of  the

mountain and pumps i t  up the slopes via pipel ines along the trai ls.  The
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snownaking machine forces water droplets out into the air, where they freeze

and fall as snow. Snowmaking is one of the largest operating costs petitioner

incurs because of the energy required to run the machines and to pump the water

up the slopes. But, as ilr. Il inkley testified at the hearing, "hlithout Isnowmaking]

we wou ld  have been ou t  o f  bus iness  years  ago. . . " .

4. Petitioner maintains that by the use of snowmaking equipment, it has

able to increase i ts sales, and thus sales tax col lected, and increase the

of i ts workforce, as shown below.

been

size

FISCAT YEAR
ENDING

s/31174
s/3L/7s
5/37 /76
s  /31177
s/31 /78
s/37/79
s /3118a
5 / 3 1 / 8 1
s /3L /82

SATES TAX
COttECTED

NTMBER OT
EMPIOYEES

$ 14s.s2 20
44A.48 31
678.60 34

1 ,558 .32  44
2 , t 24 .A0  60
2 r090 .00
t ,248 .06
2 ,510 .15
4 ,355  .  39

57
71,
52
62

5. The rescue toboggans at issue are used exclusively by the ski  patrol

to transport  in jured skiers off  the mountain. A11 patrol  members are trained

in f i rst  aid and administer treatment,  as necessary, at  the scene andlot at  the

f i rst  aid stat ion si tuated in the lodge. To guide the rescue toboggan with the

injured person down the mountain, one patrol member skis in front between the

handles of the sled and two ski  behind, holding ropes. These sleds are special ly

constructed, with leg compartments and other features, to safely transport

injured persons, including those with ser ious back injur ies. Pet i t ioner

charges no fee for the transportat ion of an injured skier.
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CONCIUSIONS OF I,AhI

A. That subdivis ion (a) of sect ion 1115 of the Tax Law exempts certaio

receipts from the tax on retail sales and the compensating use tax, including

receipts from the fol lowing:

"(3) Drugs and medicines intended for use, internal ly or external ly,
in the cure, mit igat ion, t reatnent or prevent ion of i l lnesses or
diseases in human beings, medical equi-pment (including conponent
parts thereof) and suppl ies requi-red for such use or to correct or
al leviate physical  incapacity, .  .  .or medical  equipment ( including
component parts thereof) and supplies, other than such drugs and
medicines, purchased at retai l  for use in performing medical and
simi lar services for cornpensat ion.

* * - ^ L

"(12) Machinery or equipment for use or consumption direct ly and
predominant ly in the product ion of tangible personal property. . . for
sale, by manufactur ing, processing, generat ing, assembling, ref ining,
m i n i n g  o r  e x t r a c t i n g . . . ' r .

B. That pet i t ioner is not ent i t led to the exemption claimed for i ts

snownaking equipment.  Pet i t ionerrs patrons paid an admission charge, ent i t l ing

them to enter upon and use pet i t ioner 's

in  the  na ture  o f  a  l i cense.  See 17  N.Y.

slopes (thereby receiving a privilege

Jur.  Easements and Licenses $194

(1961).  )  In no sense can i t  be said that the snow vJas manufactured t ' for sale"

to pet i t ioner 's patrons. Accordingly,  the equipment fai led to sat isfy one of

the criteria necessary for exemption. Matter of Southern Tier fron trlorks v. Tully,

66  A.D.2d 92L (3d  Dept . ) ;  Mat te r  o f  Tupper  lake  Dr ive- In  Custard  Stand,  S ta te

Tax Comm. ,  Ju ly  18 ,  1980.

C. That the rescue toboggans, which were used for removal of injured

skiers from the slopes and which were of no use in the absence of i l lness or

injury, constituted medical equipment qualifying for the exemption of section

1 1 l s ( a )  ( 3 ) .  2 0  N Y C R R  5 2 8 . 4 ( e ) .
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D. That pet i t ioner 's fai lure to pay tax upon i ts purchases of the equipnent

under considerat ion was not due to gross negl igence or wi l l fu l  intent to

disobey the tax laws; penalt ies in excess of the amount of interest prescr ibed

by statute are therefore remitLed. 20 NYCRR 536.1.

B. That the pet i t ion of Platteki l l  Mountain Ski Center,  Inc. is granted

to the extent indicated in Conclusions of Law "Ct '  and t tDtt ;  that the not ice of

determinat ion and demand issued on December 4, 1978 is to be modif ied accordingly;

and that except as so modif ied, the assessment is in al l  other respects sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAR C I 1gg4
PRESIDENT


